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(copy attached as Exhibit 1). The grant was supported by a Commission Staff report (“WHRO-
TV CP Report”), which was circulated to and approved by the full Commission en banc and
made part of WHRO-TV’s permanent public record. (A copy of the WHRO-TV CP Report is
also attached as part of Exhibit 1.) The WHRO-TV CP Report directly addresses the hyphenated
community of license (Hampton-Norfolk) as follows:

The applicant requests a waiver of Section 3.607(b) of the
Commission’s rules in order to permit the proposed station to be
licensed to “Hampton-Norfolk”. In support of the request, it is
urged that the applicant is, in effect, a joint venture of Norfolk and
Hampton which will be supported by both cities and is designed to
provide educational programming for the school population in both
cities; that the station will not have a main studio for its first year
of operation, but will utilize the studios of the existing commercial
stations in that area; that Channel 15 is assigned to Norfolk-
Portsmouth-Newport News on a hyphenated basis; that Hampton is
located within 15 miles of Norfolk; and that these circumstances
present a unique situation which warrants grant of the requested
waiver.

The WHRO-TV CP Report opines on the proposed hyphenated community of license (and the
corresponding waiver of Section 3.607) as follows:

The Commission’s past policy has been to deny requests
for dual licensing and, instead, where indicated, grant requests for
waiver of Section 3.652(a) of the Rules to permit only dual
identification on the air. The applicant’s arguments in support of
its waiver request appear to be weak. Nonetheless, since the
present application proposes a non-commercial station, there are
no compelling reasons to deny the requested waiver since it will
not have an economic impact on commercial competitors.
Accordingly, to forestall the possibility that a failure to grant the
requested waiver might have an adverse effect on the City of
Hampton’s participation in the applicant, the Broadcast Bureau
believes a grant of the waiver request would be warranted.

* ok ok

* WHRO-TV CP Report, ] 6(b).
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II. Hampton Roads’ Proposals to Modify WHRO-TV’s Market for Allotment Purposes
and Community of License Are Contrary to Commission Policies and Precedent

Hampton Roads’ Petition attempts to characterize its proposal as a simple and
straightforward allotment priorities case as follows: Elizabeth City is a community for allotment
purposes; Elizabeth City has no television station; allotting WHRO-TV’s channel to Norfolk,
Virginia-Elizabeth City, North Carolina, would give Elizabeth City its first television station;
therefore, the proposal results in a more fair, efficient, and equitable distribution of service.

As a matter of law, however, neither the reallotment proposal nor the community of
license change is simple or straightforward because each involves hyphenation of two distinct

and separate communities. Because the hyphenation of two locales into one allotment market

community of its sole existing broadcast station,” Petition, at 2, it goes on to erroneously conclude that
the proposal “does not deprive any community of a television station, because Hampton Roads [i.e., the
geographical region] will continue to receive service from its existing location [sic] station, WVEC-TV
[sic]. Hampton will no longer have two television stations (Priority 4), but Elizabeth City will have a first
television station as required by Priority 2, which ranks higher than Priority 4.” Petition, at 4. The
Petition is wrong on this point. Hampton does not have two television stations—only one station,
WVEQ, is allotted and licensed to Hampton, and the second station to which the Petition refers, WHRO-
TV, is allotted and licensed to the community of Hampton-Norfolk. Thus, Hampton Roads has proposed
to remove the sole transmission service licensed to the hyphenated community of Hampton-Norfoik,
which was specially approved by the full Commission just for WHRO-TV at the station’s request.
Hampton Roads has offered no public interest benefits to justify the removal of Hampton-Norfolk’s sole
transmission service and has not requested a waiver of the Commission’s well-established policy
prohibiting the removal of a sole transmission service. Thus, even if the Commission were somehow to
determine that the proposed hyphenated allotment is a viable allotment community and, then, to reach an
analysis of the allotment priorities, Hampton Roads’ request must be denied on this basis. Thus, this case
is significantly different from Amendment of Section 73.606(b), Table of Allotments, Television Broadcast
Stations; and Amendment of Section 73.622(b), Table of Allotments, Digital Television Broadcast Stations
(Columbia and Edenton, North Carolina), Report and Order, 20 FCC Red 12457 (2005), where the
Commission found UNC-TV’s proposal to remove a sole transmission service to be in the public interest
under the “special facts of th[e] case.” Id. § 13. There, UNC-TV requested and was granted a waiver of
the policy because “a publicly funded state-wide educational network [wa]s attempting to find the most
efficient manner in which to deliver its educational programming to all of its viewers.” Id 9§ 10.
Hampton Roads’ proposal does not fall within the ambit of that case, however, because WHRO-TV is not
part of a state-wide educational network, and it is not “seek[ing] to overcome geographic and service
anomalies to greater facilitate its state-wide noncommercial educational program service to . . . residents
[of its home state].” Id. § 12. Moreover, without requesting and receiving a waiver of the policy,
Hampton Roads cannot take advantage of the Section 1.420(i) procedure without risking competing
proposals.
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A. The Commission Eliminated Hyphenated Markets in the DTV Table of
Allotments, and Hampton Roads Has Failed to Request a Waiver of the
Commission’s Clear No-Hyphenation Policy

To understand the impropriety of Hampton Roads’ proposal to re-hyphenate its market,

one need look no further than the DTV Table of Allotments, which contains only one hyphenated
market, and it belongs to WHRO-TV.® This represents a significant change from the analog
Table of Allotments, which contained ten hyphenated markets.” The clear import of the
Commission’s policy decision to eliminate hyphenated markets from the DTV Table of
Allotments is evidenced by the nature of the summary pronouncement in the Seventh Report and
Order:
The Commission did not use hyphenated markets in the
initial DTV Table and did not use hyphenated markets in the new
DTV Table proposed in the Seventh Further Notice.'°

That the Commission dealt with the allotment hyphenation issue so summarily illustrates the

rigid nature of the Commission’s policy not to hyphenate allotment markets.

8 See 47 C.F.R. § 73.622(i).

? See 47 C.F.R. § 73.606(b). The ten markets hyphenated in the analog Table of Allotments were
Huntsville-Decatur, Alabama; Tucson-Nogales, Arizona; Salinas-Monterey, California; Vallejo-Fairfield,
California; Minneapolis-St. Paul, Minnesota; Hay Springs-Scottsbluff, Nebraska; Linden-Newark, New
Jersey; Albany-Schenectady, New York; Monahans-Odessa, Texas; and Norfolk-Portsmouth-Newport
News-Hampton, Virginia. Three additional markets in the analog Table of Allotments contained
hyphens: Kailua-Kona (Hawaii), Hawaii; Winston-Salem, North Carolina; and Wilkes-Barre,
Pennsylvania. See 47 C.F.R. § 73.606(b). In each of those three cases, however, the hyphens are not
used to designate compound markets for allotment purposes, but, instead, the hyphens are part of city
names (Winston-Salem and Wilkes-Barre) and, in the case of Kailua-Kona, the hyphen is used as is
traditional to distinguish the locale of Kailua in Hawai‘i County from the locale of Kailua in Honolulu
County. See, eg., Kailua, Hawaii County, Hawaii, available at
<http://en.wikipedia.org/wiki/Kailua, Hawaii_County, Hawaii>.

' Advanced Television Systems and Their Impact Upon the Existing Television Broadcast
Service, Seventh Report and Order and Eighth Further Notice of Proposed Rule Making, 22 FCC Red
15581 (2007), 9 101 (footnotes omitted).
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hyphenation of television markets is an assignment tool used by
the Commission in three distinct factual situations. First, a channel
is assigned to a hyphenated market where it is best to postpone
until the application stage any unresolved or close questions as to
which community should use the assignment. Huntsville-Decatur,
Alabama, 44 RR 2d 457 (1978). Second, hyphenation is proper
upon a showing that a station licensed to a small community is
likely to fail unless it is able to apply for authority to operate from
a larger community. Nogales-Tucson, Arizona, 32 FCC 2d 885
(1972). Third, hyphenation is appropriate where it appears that the
communities should be treated as one community by reason of
their proximity and common social, cultural, trade and economic
interests. Lancaster-Lebanon, Pennsylvania, 24 RR 1564 (1962)."

As discussed below, Hampton Roads’ proposal does not fit any of the three hyphenation
categories recognized by the Commission. And, significantly, the Petition fails to even attempt
to argue that it fits any of these circumstances—the Petition offers no evidence whatsoever that
the circumstances in this case fit any of the three recognized justifications for hyphenating (or, as

here, re-hyphenating) an allotment market. Moreover, the Hampton-Norfolk-Portsmouth-

""" Amendment of Section 73.606(b), Table of Assignments, Television Broadcast Stations
(Hampton-Norfolk-Portsmouth-Newport News, Virginia), Report and Order, 53 Rad. Reg. 2d 53, 55
(1983), § 8. Accord Amendment of Section 73.606(b), Table of Allotments, TV Broadcast Stations (Bryan
and College Station, Texas), Notice of Proposed Rule Making, 2 FCC Rcd 3420 (1987), § 2 (stating
“Generally the Commission refrains from making hyphenated allotments. In the past, we have done so
only where it appeared that the communities should be treated as one due to: (1) common interest and
mutual economic, cultural and social interdependence; (2) a showing that neither of the communities
could alone support a station; or (3) in order to determine close questions of fact at the hearing stage” and
rejecting the petitioner’s argument that proximity of the two communities (4.3 miles) and one
community’s “suffering under the economic impact of the rapid decline in oil prices” provided sufficient
justification to hyphenate an allotment market of Bryan-College Station, Texas); Amendment of Section
73.606(b), Table of Allotments, TV Broadcast Stations (New Bedford, Massachusetts-Providence, Rhode
Island), Notice of Proposed Rule Making, 1986 WL 290816 (1986), *2, § 6 (“As noted in the Hampton
case, supra, hyphenation is an assignment tool used by the Commission in three distinct factual situations.
First, a channel is assigned to a hyphenated market where it is best to postpone until the application stage
any unresolved or close questions as to which community should receive the assignment. See: Huntsville-
Decatur, Alabama, 44 R.R.2d 457 (1978). Second, hyphenation is proper upon a showing that a station
licensed to a small community is likely to fail unless it is able to apply for authority to operate from a
larger community. See: Nogales-Tucson, Arizona, 50 F.C.C.2d 939 (1972). Third hyphenation is
appropriate where it appears that the communities should be treated as one community by reason of their
proximity and common social, cultural, trade, and economic interests. See: Lebanon and Lancaster,
supra.”).
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Newport News, Virginia case is instructive not only for its characterization of Commission
hyphenation precedent, but also for its analysis of the very same market that is at issue here. It,

and the other hyphenated television allotment cases are discussed immediately below.'®

'® See also, e.g., Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations
(Odessa, Texas), Notice of Proposed Rule Making, 6 FCC Red 4756 (1991), § 1 n.1 (“Petitioner requested
that the proposed channel be allotted to Odessa or the Odessa-Midland, Texas, radio market. Since
petitioner has not provided us with any information to justify the allotment to Odessa-Midland on a
hyphenated basis, and because the Commission generally does not make hyphenated allotments, we
propose Odessa as the community for the proposed allotment.”); Amendment of Section 73.202(b), Table
of Allotments, FM Broadcast Stations (Austin-Crothersville, Indiana), Notice of Proposed Rule Making, 4
FCC Red 714 (1989), § 2 (“Hyphenation is an allotment tool which we have used very sparingly. In the
past we have done so only where it appeared that the communities should be treated as one due to their
nearness and mutual economic, trade, cultural and social interests.”); Amendment of Section 73.202(b),
Table of Allotments, FM Broadcast Stations (Moscow, Qhio; Paris, Wilmore, Morehead, Falmouth,
Winchester, Carrollton, Elizabethtown, Dry Ridge, Somerset, and Williamstown, Kentucky), Report and
Order, 4 FCC Rcd 3441 (1988), 4 20 (“WKDJ’s showing is insufficient to justify a hyphenated allotment.
The evidence submitted by WKDJ shows that Williamstown and Dry Ridge are separate and distinct
communities, with divergent economic, social, and political interests. Moreover, in the absence of a
showing that each community could not support a station, we will not make a hyphenated allotment.”);
Amendment of Section 73.202(b), Table of Allotments, FM Broadcast Stations (Chandler, Indiana),
Notice of Proposed Rule Making, 3 FCC Rcd 3972 (1988), 1§ 2, 4 (“Hyphenation is an allotment tool
which we have used very sparingly. In the past, we have done so only where it appeared that the
communities should be treated as one due to their nearness and mutual economic, trade, cultural and
social interests. . . . Since petitioner has not provided us with any information to justify allotting Channel
228A to Chandler-Yankeetown on a hyphenated basis, we have, at this juncture, chosen Chandler as the
community for the proposed allotment.”); Amendment of Section 73.202(b), Table of Allotments, FM
Broadcast Stations (Eagle Nest-Angel Fire, New Mexico), Report and Order, 3 FCC Rcd 2520 (1988), § 5
(“We also find that petitioner has not provided sufficient evidence that Angel Fire and Eagle Nest should
be considered as one community for allotment purposes. Angel Fire and Eagle Nest are located close to
each other and each is dependent upon tourism for its economic well-being. However, petitioner provides
no information to indicate that the residents of one community are dependent upon the other for
economic, trade, cultural or social services, or that the two communities are so closely identified with
each other that the allotment cannot sensibly be made to only one community. Indeed, petitioner
provided no direct evidence supporting its proposal to hyphenate the two communities. Therefore, we
will not allocate Channel 256C2 to Angel Fire-Eagle Nest on a hyphenated basis.”); Amendment of
Section 73.202(b), Table of Allotments, FM Broadcast Stations (Canton, Cartersville, Douglasville, Villa
Rica and Newnan, Georgia), Report and Order, 3 FCC Red 737 (1988), § 24 (“[H]yphenation is an
allotment tool which we have used very sparingly. In the past, we have done so only where it appeared
that the communities should be as one due to the nearness and mutual economic, cultural and social
interdependence. Furthermore, we generally require a showing that none of the communities alone could
support a station. While Douglasville and Villa Rica are located close to each other, each is listed as a
separate town in the 1980 U.S. Census. Furthermore, we have not been provided with a showing that
either community lacks its own services or that the two communities are so intertwined as to have lost
their individual characteristics.” (citation omitted)).

(continued ...)
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narrows of the Pasquotank River which feeds the Albemarle Sound—a body of water located
entirely within the State of North Carolina. They are patently not separated “by a narrow body
of water easily traversed” (as in the Hampton-Norfolk-Portsmouth-Newport News, Virginia
case)—they are separated instead by multiple counties.

Furthermore, the two locales are divergent culturally and socially—the Hampton Roads
geographic region, of which Norfolk is the heart, is a distinctive area where a number of Virginia
communities are defined by certain common geographic, cultural and social indicia. Norfolk is,
according to the Norfolk Convention and Visitors Bureau, “[c]onsidered the dynamic heart of

Virginia’s storied Hampton Roads region.”23

And, Norfolk’s federally trademarked slogan is
“Heart of the Virginia Waterfront.®** It is exceedingly difficult to imagine—and, to reiterate,
Hampton Roads has neglected to explain—how Norfolk, as the “heart” of both the Hampton
Roads geographic region and the Virginia waterfront, could be shown to have economic, social,
and cultural interdependence with Elizabeth City, North Carolina, which is “the center of the

125

Elizabeth City Micropolitan Statistical Area,””” which is separate and apart from the geographic

area of Hampton Roads.

one community for allotment purposes. Angel Fire and Eagle Nest are located close to each other and
each is dependent upon tourism for its economic well-being. However, petitioner provides no
information to indicate that the residents of one community are dependent upon the other for economic,
trade, cultural or social services, or that the two communities are so closely identified with each other that
the allotment cannot sensibly be made to only one community. Indeed, petitioner provided no direct
evidence supporting its proposal to hyphenate the two communities. Therefore, we will not allocate
Channel 256C2 to Angel Fire-Eagle Nest on a hyphenated basis.”)

. Norfolk: The Heart  of  the Virginia Waterfront, available  at
<http://www.visitnorfolktoday.com/norfolk-va-press/13 1-norfolk-the-heart-of-the-virginia-waterfront>.

* According to Trademarkia.com, this federally registered service mark bears a serial number of
77902575.

* NPRM, § 6. The Elizabeth City Micropolitan Statistical Area consists of the North Carolina
Counties of Pasquotank, Perquimans, and Camden. No Virginia counties are part of the Elizabeth City
Micropolitan Statistical Area.
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interest and mutual economic, cultural, and social interdependence between Norfolk, Virginia,
and Elizabeth City, North Carolina—all evidence is directly to the contrary.

In addition, the Commission’s seminal case in this line of precedent, Lebanon-Lancaster,
Pennsylvania, is distinguishable on multiple, decisionally significant grounds. In Lebanon-
Lancaster, Pennsylvania, the Commission ultimately determined that a hyphenated market for
allotment purposes was warranted, on the following basis:

With central cities of comparable size, situated in a region which

for television allocation purposes has common problems which we

have in the past considered together, and located less than 30 miles

from each other, Lebanon and Lancaster meet minimal tests for a

hyphenated assignment.*?
None of those circumstances is present in the instant case. The population of both cities in
Hampton-Norfolk dwarf the population of Elizabeth City, the Commission has not dealt with any
common Norfolk/Elizabeth City problems relating to television allocation, and the two cities are
nearly 45 miles apart. The cities of Norfolk, Virginia, and Elizabeth City, North Carolina,
clearly do not meet the “minimal” test for hyphenation that was met by Lebanon and Lancaster.

Moreover, the Commission’s decision in Lebanon-Lancaster, Pennsylvania also weighed
certain “clear public interest benefits” in the mix:

[W]e have resolved doubt as to the homogeneity of the two
communities in favor of hyphenation, because of the clear public
interest benefits which are likely to flow from the dual assignment.
These benefits stem from the strengthening of the UHF stations in
the area upon the successful effectuation of the plan to offer the
CBS network programs at a combination rate over three of the four
local UHF stations. . . . Since the closer identity of [the petitioner’s
station] with Lancaster is likely to strengthen UHF in the

Lancaster-Harrisburg-York-Lebanon  market, a  goal of
considerable desirability in view of the unstable UHF operation in

2 Amendment of Section 3.606 Table of Assignments, Television Broadcast Stations (Lebanon
and Lancaster, Pa.), Report and Order, 24 Rad. Reg. 1564, 1565-66 (1962), § 5 (footnote omitted).
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